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The Limits of Copyright Protection for the Use of Visual Works 
in Motion Pictures, Print Media and Pop Art in the 1990s 

A sculptor discovers through friends that one of his works appears as part of the set in a new 
blockbuster movie, even though the filmmakers never contacted him about its use. A photographer learns 
that an artist has created a sculpture based on a popular picture she shot several years earlier. Another 
photographer finds that a political group has reproduced portions of his works in a pamphlet that argues 
against federal funding of controversial art. In each situation, the creator of the original work cries foul 
and files a complaint in court. These types of conflicts strongly implicate the right of free expression 
protected by the First Amendment, but at the center of them is copyright law. 

Disputes involving the unsanctioned use of visual works in other works mark the intersection of 
copyright law and visual communication, a crossways not visited by many scholars. The rise of “pop 
art” 1 and the nature of post-modernism 2 itself have lead to legal collisions between the creators and those 
who create after them. The desire of some visual artists and filmmakers to comment on American life 
and conjure up moods, lifestyles and scenes clashes with others’ sense of ownership and control of 
intellectual property. With the ubiquity of photocopiers, scanners, computers and other “instant” 
technologies, this area of media law promises to be an active and continually evolving one. 

This paper will analyze the conflicts that have taken place during the 1990s over the limits of 
U.S. copyright protection for uses of visual works within other works. Although many of these recent 
conflicts were resolved by the courts, several other conflicts were settled out of court or are ongoing. 
Because all of these conflicts are significant to an understanding of the issue, the paper analyzes court 
opinions for the cases resolved by the courts and detailed news reports for the other cases. The analysis 
of the resolutions of these conflicts has significance for the work of graphic artists, fine artists, designers 
in the print media, filmmakers, producers of television shows and anyone else who works with visual 



1 Pop Art refers to “the interest of a number of artists in the images of mass media, advertising, comics and 
consumer products.” Bullfinch Guide to Art History 717 (Shearer West ed., 1996). 

2 “Postmodernism has been described as nothing more than the ‘cultural logic’ of late capitalism, where image, 
culture and history are packaged and commercialized.” Id. at 721. 
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Copyright Protection and Visual Works 



communication. The analysis also will inform the study of the extent of freedom of expression in our 
society today. 

The paper begins with some basic background information about copyright law. It then presents 
a review of the recent scholarly literature most relevant to the topic. Following the background section is 
the analysis of several conflicts from the 1990s. Finally, the paper summarizes the findings and offers 
some thoughts about copyright and visual communication, with attention to possible problems of the 
future. 

II. Background 

Essentially, the purpose of copyright law is to encourage creativity for the benefit of society by 
protecting the ability of creators to control and profit financially from their creations. Copyright law 
protects visual works - such as photographs, cartoons, sculptures, paintings and drawings - as well as 
works in verbal, musical and audiovisual forms. For a limited period of time, the author of a protected 
work owns the rights of reproduction, distribution, public display, public performance and derivative use 
of the work. The author may license any of these rights or transfer copyright ownership to another party. 
To be protected, works must be “original works of authorship fixed in a tangible medium of expression . 
. . from which they can be perceived, reproduced or otherwise communicated.” In other words, the work 
must have been independently created by the author, contain at least a grain of creativity and must be 
recorded in some form, such as on the emulsion of film, on a computer diskette or on drawing paper. 3 

Copyright does not protect facts or ideas; rather it protects the particular way in which the facts 
or ideas are expressed. For example, many photographers might share the idea of shooting the same 
Mardi Gras parade in New Orleans. However, copyright law does not protect the idea to shoot the 
parade; it protects the choices made in selecting what to photograph, at what angle, with what lens and 
filter, as well as how the photograph is subsequently processed and printed. 



3 17 U.S.C.A. sec. 101 (West 1996). 
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The author of a work registered with the U.S. Copyright Office may sue unauthorized users of 
the work in federal court for copyright infringement. To prove copyright infringement, the author must 
show that she is the owner of the copyright to the original work and that the defendant copied the work 
without consent. The author will usually present to the court a certificate of copyright registration as 
proof of ownership. The author may present direct evidence of copying by pointing to testimony of the 
defendant admitting, for example, to basing his drawing on an existing drawing. The author may present 
indirect evidence of copying by showing that the defendant had access to the original work and that the 
defendant’s work is substantially similar to the original work. 4 

Even though an author may be able to prove that she owns the copyright to a work copied 
without her consent, the defendant may prevail in the case if he can show that his unauthorized use 
qualifies as a “fair use” of the original. As explained in the U.S. copyright statute, fair uses of 
copyrighted works without permission are not considered infringements. The law recognizes certain 
types of uses that are usually considered fair use: criticism and commentary, including parody; news 
reporting; teaching; scholarship; and research. The purpose of the fair use exception is to prevent 
copyright ownership from stifling freedom of expression. 

The law also establishes four factors that courts must consider in determining whether a 
particular use qualifies as a fair use. These factors are (1) the purpose and character of the use; (2) the 
nature of the copyrighted work; (3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and (4) the effect of the use on the potential market for or value of the 
copyrighted work. 5 Courts will apply each factor in a particular case, decide whether each favors finding 
fair use and then weigh, overall, whether the unauthorized use is a fair use. If the unauthorized use is for 
non-profit educational purposes rather than a commercial purpose, the first factor will weigh in favor of 
fair use. If the work is creative rather than informational, the second factor will weigh against finding a 
fair use; this is rarely an issue in cases involving the use of visual works in other works because the 
visual works are highly creative. If the amount used is not excessive and doesn’t take the heart of the 

4 Melville Nimmer & David Nimmer, 3 Nimmer ON COPYRIGHT sec. 13.03[A] at 13-29 (1995). 

5 1 7 U.S.C.A. sec. 1 07 (West 1 996). 
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original work, the third factor will favor finding a fair use. Finally, if the use doesn’t harm the value of or 
potential markets for the original, then the fourth factor will weigh in favor of fair use. 

By no means a comprehensive explanation, this brief discussion of U.S. copyright law focused 
on aspects of particular importance to the topic of this paper. An awareness of the purpose and rights 
protected by the copyright law and the fair use exception assist in understanding the details of the 
resolutions of conflicts discussed later in the paper and in the literature review, which follows. 

III. Literature Review 

Recent scholarly articles on copyright law are plentiful, but relatively little research focusing on 
visual communication issues is available. For example, no articles about the use of visual works in 
movies, television or print media were found. However, the case of Rogers v. Koons , 6 addressing the use 
of photographs in pop art, sparked several articles in law journals. Other articles have examined the state 
of copyright law in relation to computers and the link between copyright and commerce. This literature 
review will first examine the Koons articles and then look at other recent and relevant discussions 
concerning copyright. 

Marlin H. Smith, in one of the articles about Koons, finds fault with the ruling by a federal 
appeals court that found no fair use for an art exhibit called “Banality Show.” 7 Discussed in detail later in 
this paper, the dispute centered on Jeffrey Koons’ use of a photograph, without the knowledge or consent 
of the photographer, to create a sculpture called “String of Puppies.” Koons suggested that his work was 
one of parody, but the court rejected this argument. Smith writes that the ruling “represents a 
misunderstanding of the purpose and scope of copyright as a form of property law.” 8 Smith contends that 
Koons had a First Amendment right to use the photograph to create new works for parodic purposes. “A 
prohibition of parody in the name of copyright is thus tantamount to a content-based restriction on 



6 960 F.2d 301 (2d Cir. 1992), cert denied, 1 13 S.Ct. 365 (1992). 

7 Marlin H. Smith, The Limits of Copyright: Property, Parody and the Public Domain, 42 DUKE L.J. 1233 (1993). 

8 Id 
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speech,” he writes. “Courts must analyze such restrictions with a heightened scrutiny not present in 
Koons.” 9 Smith points out that the court never looked at the actual sculpture, instead examining a small 
photograph of it. 10 He calls for wider protection of parodic works from copyright infringement claims. 

Robert A. French shares many of Smith’s thoughts in another article inspired by the Koons 
case." His article traces the development of different types of 20th century artwork and how they 
increasingly draw from previous works, a technique he supports: “The appropriation of images has 
played an important role in the development of modem and postmodern art.” 12 French sees a need for a 
balance between “the rights of image makers while still accommodating the legitimate practices and 
demands of the modem artist.” 13 He says the problem lies in the reasoning of the courts, not copyright 
law itself, which he describes as “sufficiently flexible.” 14 

In another Koons article, Steven Shonack writes that the nature of postmodern art lies inherently 
in opposition to copyright regulation. 15 “Postmodernism, by placing the idea above the expression, 
collides with both common law and statutory constructions of copyright law,” he says. 16 Shonack also 
suggests that Koons’ stated interest in making money through his art may have hurt his case: “The 
decisions can be seen more as a condemnation of Jeff Koons’ philosophy than a blanket rejection of non- 
commercial art.” 17 Shonack himself seems to have similar reservations about Koons, but he warns that 
the decisions “have created a dangerous precedent that may erode artistic freedom.” 18 

Using the Koons case as an example, Lynne A. Greenberg contends that a separate legal 
instrument is needed to measure the copyright protection for visual works as opposed to musical or 



9 Id. at 1248. 

10 Id. at 1252. 

11 Robert A. French, Copyright: Rogers v. Koons: Artistic Appropriation and the Fair Use Defense, 46 OKLA. L. 
Rev. 175(1993). 

12 Id. at 203. 

"id. at 195. 

14 Id. at 203. 

15 Steven Shonack, Postmodern Piracy: How Copyright Law Constrains Contemporary Art, 14 LOY. L.A. ENT. L.J. 
281 (1994). 

16 Id. at 294. 

17 Id. at 310. 

18 Id. at 328. 
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literary works. 19 She views the appeals court that decided the Koons case acting inappropriately as an art 
critic in its rejection of the artist’s contention that his work was a withering parody of modem life. “It is 
not the proper role of the court to be making pronouncements about what does and does not constitute 
proper criticism in the realm of visual arts,” she writes. “By refusing to recognize the critical nature of 
the work, the court emphasizes its unsuitability to act as an art critic.” 20 Greenberg admits, however, that 
the “outcome of the case may be correct under current copyright doctrine.” 21 She worries that this 
outcome “ultimately acts to chill rather than to foster creative expression, the very antithesis of the 
economic incentives at the heart of copyright law.” 22 

In a contrasting viewpoint, William E. Patry approves of the outcome of the Koons case. 23 He 
supports the decision that Koons’ work was not a constitutionally protected parody. The federal appeals 
court, Patry says, “appropriately made a judgment that regardless of the aesthetic value of [Koons’] 
work, for copyright purposes, he has not made a parody or fair use.” 24 According to Patry, “a work can 
be ‘great art’ and still be infringing.” 25 

Another scholar takes a similarly restrictive view. Richard Posner, a federal appeals court judge, 
does not specifically mention the Koons case in his article, instead looking at the general issue of parody 
and copyright. 26 He argues that the parody protection should only extend to those artists who use 
elements of another work to lampoon just that work and nothing else. Under his rubric, parodists who use 
material to mock something other than the works they quote would receive no free-expression protection 
under the fair use exception. According to Posner, the would-be parodist must be very careful in taking 
just enough of the previous work to make his point; any more constitutes theft. “As we do not suppose 
that writers should be allowed to steal paper and pencils in order to reduce the cost of satire, neither is 



19 Lynne A. Greenberg, The Art of Appropriation: Puppies, Piracy and Post-Modernism, 1 1 CARDOZO ARTS & ENT. 
L.J. 1 (1992). 

20 Id. at 29. 

21 Id. at 32. 

22 Id. at 33. 

23 William F. Patry, The Fair Use Privilege in Copyright 193 (2d ed. 1995). 

24 Id. at 194. 

25 Id. 

26 Richard A. Posner, When Is Parody Fair Use?, 21 J. OF LEGAL STUD. 67 (1992). 
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there a compelling reason to subsidize social criticism by allowing writers to use copyrighted materials 
without compensating the copyright holder,” he says . 27 

In an article focusing on the copyright ramifications of the art of collage, Sonya del Peral 
supports artists who combine previous works into ones of their own . 28 “As an economic incentive to 
authors, copyright operates as a means to the accomplishment of a greater purpose. Because the public 
will ultimately benefit from the availability of their work, collagists like other artists deserve this 
incentive to create,” she writes . 29 Del Peral believes that a collage, even one consisting entirely of 
previously created works, is in itself a new work that is “distinctly different” and deserving of First 
Amendment protection . 30 She encourages the courts to protect “works that contain broad social or 
political commentary which have intrinsic value beyond the artistic aesthetic .” 31 

Jeanne English Sullivan examines copyright issues in a broader and more philosophical 
framework . 32 Sullivan predicts a rise in copyright conflicts as artists become more assertive in protecting 
their works while at the same time computers and other technologies become more powerful. “The 
application of copyright laws is problematic, and any problems will be magnified in the digital age when 
reproduction, alteration and publication of all arts will be accelerated and commonplace,” she writes . 33 
Copyright law, she suggests, is in danger of becoming outdated: “Not all of contemporary art fits neatly 
into the copyright scheme .” 34 While generally calling for greater latitude in the use of previous works to 
create new ones, she calls for “careful scrutiny” of legislative efforts to reform copyright law . 35 

In an exhaustive historical review, communications professor Ronald V. Bettig traces the 
evolution of copyright law from ancient Greece and Rome to present-day America . 36 He draws a 



27 Id. at 73. 

28 Sonya del Peral, Using Copyrighted Visual Works in Collage: A Fair Use Analysis, 54 ALB. L. Rev. 141 (1990). 

29 Id. at 146. 

30 Id. at 157. 

31 Id. at 169. 

32 Jeanne English Sullivan, Copyright for Visual Art in the Digital Age: A Modern Adventure in Wonderland , 14 
CardozoArts& Ent. L.J. 563 (1996). 

33 Id. at 566. 

34 Id. at 573. 

35 Id. at 622. 

36 Ronald V. Bettig, Critical Perspectives on the History and Philosophy of Copyright , 9 CRITICAL STUDIES IN MASS 
COMM. 131 (1992). 
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relationship between the rise of capitalistic societies and the codification of copyright laws. He notes that 
copyright protection in the early history of the United States belonged to the publisher of a work, not its 
author. Bettig argues that copyright law, although altered significantly since that time, continues to 
work in the same way. “Much of the value of the major media companies lies in their copyrights and 
trademarks, not in buildings and equipment,” he writes. 38 The result of copyright law, in his view, is the 
“reduction of access and voices” in the marketplace of ideas. 39 

In sum, an array of scholarly work on copyright and visual communication exists, though none 
of it encompasses the range of conflicts studied in this paper. Much of the existing research springs from 
the problems of postmodern art, as illustrated by reaction to the Koons case. Some authors argue that 
artists should be allowed greater freedom in using previously created material to create their own 
artwork. These writers see a First Amendment value to such works, citing their value as commentary and 
criticism. However, these writers disagree on whether existing copyright law is sufficient to address this 
issue. Others scholars claim that such use of works is unfair to the copyright holder and support a narrow 
interpretation of what can and cannot be used. Adding to and expanding on this existing scholarly 
discussion, this paper now analyzes the various conflicts that have arisen during the 1990s involving the 
use of visual works in other works. 



TV. Conflicts in the 1990s 



During the 1990s, legal conflicts have emerged over the use of copyrighted visual works within 
three categories of media: motion pictures (including movies and television), print media and “pop art.” 
As noted in the introduction, all of these conflicts resulted in the filing of copyright infringement 
lawsuits, but the resolutions vary. For each of the three categories of media, this section describes and 
analyzes the conflicts. 



37 Id. at 147. 

38 Id. at 151. 

39 Id. at 152. 
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Motion pictures 

Of the three categories, the motion pictures category has seen the greatest and most recent 
activity during the time period studied. Within just the past three years, production companies have been 
involved in five disputes over the use of visual works in a movie or television show. Artists alleged 
unauthorized uses of a graphite pencil drawing, a mixed media “story quilt,” a religious bas-relief, 
unpublished photographs and a large outdoor artwork. Authors of visual works won or settled three of 
the disputes and lost one; a fifth dispute has not been resolved. 

Universal City Studios’ futuristic movie “12 Monkeys” includes four interrogation scenes in 
which the main character, played by Bruce Willis, sits in a fantastical chair that is attached to wall along 
a vertical rail. After the actor sits in the chair, the chair slides up the wall on the rail so that Willis is 
above the ground. In these scenes, a sphere descends from above and stops in front of Willis. The faces 
of the interrogators appear on the sphere. 

Shortly after “12 Monkeys” was released in December 1995, two colleagues of artist Lebbeus 
Woods told Woods that they believed the film used one of his works. Woods saw the film in the 
following month and determined that the chair and sphere were based on his graphite pencil drawing 
titled “Neomechanical Tower (Upper) Chamber.” Completed in 1987 and published in a catalog and a 
collection of his illustrations, the drawing depicted a room with a high ceiling with a chair mounted on a 
wall and a sphere suspended in front of the chair. In Woods v. Universal City Studios, Inc., Woods sought 
a court order to stop distribution of “12 Monkeys” to resolve the copyright dispute. 40 

In a brief opinion granting the order, the court said it was clear that Universal had copied the 
drawing. The film’s director, Terry Gilliam, admitted that while working on the design of the film, he 
had looked at a book that included Woods’ drawing, the court said. In addition, Gilliam said that he, the 
producer and the production designer all had discussed the drawing, the court noted. 41 

Even without the direct evidence of Gilliam’s admissions, the court said that copying was clear 
because of the striking similarity between images in the movie’s interrogation scene and Woods’ 

40 Woods v. Universal City Studios, Inc., 920 F. Supp. 62,63-64 (S.D.N.Y. 1996). 

41 Id. at 64. 
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drawing. The court listed many elements identical in both. For instance, in both the movie and the 
drawing, the chairs “are comprised of four rectangular planes and have arm-rests with diagonal supports 
comprised of two parallel strips separated by a narrow space,” and the spheres are “suspended in front of 
the chair from a metal framework and have a similar surface design.” 42 

The court noted that Universal rightly did not argue that its use of the drawing was a fair use 
because “12 Monkeys” is a commercial, science-fiction movie not made for the purposes of criticism, 
commentary, news reporting, teaching or research. The court refused to accept Universal’s claim that the 
use was de minimus — that is, so insignificant that the law should not concern itself with it - because 
Woods’ design appeared in only five minutes of a movie lasting 130 minutes. Whether a use is de 
minimus depends on how much of the original work was taken, not on how much of the infringing work 
the use comprises, the federal judge said. In this case, the court concluded, the film took a substantial 
amount of Woods’ drawing. 

Universal complained that it would suffer serious financial harm from a court order stopping 
distribution of “12 Monkeys.” In granting the court order, the judge chided the studio: “Copyright 
infringement can be expensive. The Copyright Law does not condone a practice of ‘infringe now, pay 
later.’” 43 Subsequent to the court’s opinion, the case was settled by the parties, and the film continued 
distribution after the offending scenes were cut. 44 

In 1997, a federal appeals court decided a case presenting in which the producers of the 
television program “ROC” used a poster of a story quilt by artist Faith Ringgold to decorate a set. 
Ringgold’s story quilts are mixed media works combining silk-screened painting, handwritten text and 
quilting fabric. The poster showed the artist’s quilt titled “Church Picnic Story Quilt,” which depicts a 
Sunday school picnic in Atlanta in 1909 and relates the thoughts of a parishioner who attended the 
picnic. The poster hung on the wall in a scene in a church hall in “ROC,” a situation comedy about a 
middle-class African-American family in Baltimore. In the five-minute scene, viewers could see at least 

42 Id at 64-65. 

43 Id at 65 

44 Michael I. Rudell, Copyright Infringement: Grounds to Enjoin Film Distribution , N.Y.L.J., May 24, 1996, at 3; 
Brooke A. Masters, Va. Judge Tells Filmmaker to Settle Suit or Halt Video , WASH. POST, Feb. 1 1, 1998, at B2. 
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a part of the poster in nine separate sequences for a total screen time of 26.75 seconds. In the longest 
sequence, about 80 percent of the poster is visible in soft focus for four to five seconds. 45 

As copyright owner of the “Church Picnic Story Quilt,” Ringgold sued Black Entertainment 
Television, the cable channel on which she viewed the “ROC” episode at issue, and Home Box Office, 
which produced the episode. In 1996, a federal trial judge ruled in favor of BET and HBO, which had 
argued that the use of Ringgold’s poster was a fair use. 46 However, in September 1997, a federal appeals 
court reversed that judgment, finding that the unauthorized use was neither a trifling use nor a fair use. 

As Universal Studios had claimed in the Woods case, BET and HBO claimed that the use of the 
story quilt was de minimus. The federal appeals court disagreed with the media companies. It cited a rule 
established by the Librarian of Congress as a useful “analogy” on the issue of whether the use was de 
minimus. The rule, which helped to determine the amount of royalties to be paid by public broadcasters 
for the use of visual works, distinguished between “featured” uses and “background” uses. Featured uses 
are full-screen or substantially full-screen displays lasting more than three seconds. Background uses are 
any displays that take up less than the full screen or substantially full screen or full-screen displays 
lasting three seconds or less. Both featured and background uses warranted payment of royalties, with 
featured uses requiring greater fees, according to the court’s summary of the rule. The court emphasized 
that under the Librarian’s rule, even background uses of visual works require the payment of a license 
fee by public broadcasters. It concluded that had Ringgold’s quilt been shown on public television, she 
would have been entitled to royalties for a background use of her work. Therefore, quantitatively, the use 
of the quilt in the television show was not de minimus , the federal appeals court said. The four- to five- 
second segment showing most of the poster, supplemented by shorter segments showing smaller portions 
of the poster was not insignificant. 47 

Nor was the use of Ringgold’s work qualitatively insignificant, according to the court. Viewers 
could see the quilt in sufficient detail to recognize painted representations of African-Americans in the 



45 Ringgold v. Black Entertainment Television, Inc., 126 F.3d 70, 72-73, 76 (2d Cir. 1997). 

46 Ringgold v. Black Entertainment Television, Inc., 1996 WL 535547 (S.D.N.Y. 1996). 

47 Id. at 77. 
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artist’s colorful style, the court found. “In some circumstances, a visual work, though selected by 
production staff for thematic relevance, or at least for its decorative value, might ultimately be filmed at 
such as distance and so out of focus that a typical program viewer would not discern any decorative 
effect that the work of art contributes to the set. But that is not this case,” the court explained. 48 

On the question of fair use, the court’s discussion of two factors appeared to be most important 
to the outcome. First, the purpose of the use of the quilt in the show’s set was “not remotely similar to 
any of the listed categories” of fair use, such as commentary, news and education, the appeals court 
said. 49 The court observed that just as people know that they must pay for artwork to decorate their 
homes, “producers of plays, films and television programs should generally expect to pay a license fee 
when they conclude that a particular work of copyrighted art is an appropriate component of the 
decoration of a set.” 50 In addition, if Ringgold could prove that there was a market for licensing her 
works as set decoration, she would be able to show that the unauthorized use in “ROC” damaged a 
potential market for her original, the court said. 51 Ultimately, the federal appeals court sent the case back 
to the federal trial court for reconsideration of Ringgold’s claims. 52 No decision or settlement has been 
reported. 

Earlier this year, a copyright infringement lawsuit was settled after a federal judge encouraged 
the parties to settle. The judge indicated that Warner Bros, would very likely lose the case if it went to 
trial and that he would bar the video release of Warner’s film until the conclusion of the trial. Released in 
1997, Warner’s film “The Devil’s Advocate” depicted in one scene a bas-relief based on a religious 
sculpture created by Frederick Hart for the Washington National Cathedral. In the scene, figures in the 
sculpture, which decorates the devil’s apartment, come to life through computer animation and engage in 
sexual acts. The work appears on screen for a total of about 20 minutes, according to Warner’s lawyer. 
Like some of other artists discussed above, Hart learned of the unauthorized use of his work from a 



49 Id. at 79. 

50 Id. at 80. 

51 Id. at 81. 

52 Id. at 82. 
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friend who had seen the movie. Hart and the cathedral sued Warner, seeking to have all copies of the film 
destroyed and to stop the video release of the film because the use distorts the religious sculpture, titled 
“Ex Nihilo,” and injures the market for his work. 53 

In an unpublished decision, a federal judge said Hart and the cathedral would be able to show 
that the work in the film and Hart’s bas-relief were substantially similar. He also said there was evidence 
that the sale of Hart’s work to collectors has been negatively affected by the unauthorized use. However, 
the judge said he was not sympathetic to the request to destroy copies of the film; he urged the plaintiffs 
to consider asking for other remedies, such as a monetary award and editing the image of the sculpture in 
the film to reduce its resemblance to Hart’s work. Even before the judge’s decision, Warner had placed a 
disclaimer on videotapes of the film stating that the sculpture in the film is not intended to resemble any 
specific existing works of art. 54 A few days after the judge’s ruling, the parties settled after Warner 
agreed to cut several shots from the film. The settlement permitted Warner to distribute the film for 
video rental without any editing but requires the excisions before the film is released for sale on video. 55 

Last year, the creator of a visual work lost his case against a movie production company, 
photographer Jorge Sandoval sued New Line Cinema for using several of his photographs in the 
background of a scene in “Seven,” a thriller about a serial killer starring Morgan Freeman and Brad Pitt. 
In the scene, two detectives enter the killer’s apartment, which is decorated to evoke the sociopath’s 
deranged mental state. A light box is visible in the background of the scene, and a detective turns it on. A 
number of black and white images hang on the light box, which viewers see in about 10 camera shots, 
ranging from one to six seconds long, for a total screen time of about 30 seconds. In most of the shots, 
viewers cannot see the images on the light box clearly because the view is obstructed by other objects in 
the scene, because the camera never concentrates exclusively on the images and because the images are 
out of focus in the background. 



53 Brooke A. Masters, supra note 44; Brooke A. Masters, Sculptor, Cathedral Sue Over Movie ’s Art , Wash. POST, 
Dec. 6, 1997, at Bl; James Reston Jr., Inspired Art or Stolen Art? N.Y. TIMES, Feb. 11, 1998, at A29. 

54 Id 

55 Tribune News Services, Sculptor Wins a Round with “Devil” Film Deal , CHI. Trjb., Feb. 18, 1998, at 2. 
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After repeatedly viewing the movie in theaters and examining enlarged still frames from the 
scene, Sandoval determined that 10 of the images on the light box were his unpublished self-portraits and 
sued New Line for copyright infringement. The production company claimed that its use of Sandoval’s 
photos was a fair use, and the federal trial court agreed. 56 

First, the court concluded that although the purpose of the use of the photos was to create a 
commercial film, the use was “transformative” because it reinterpreted the original works. In other 
words, New Line “used the visual images created in plaintiffs work in furtherance of the creation of a 
distinct overall mood for the moviegoer watching the scene in the killer’s apartment.” 57 The court noted 
that New Line did not use the photos to promote the film or try to exploit the market for Sandoval’s 
photos. 

It was important to the court’s decision that Sandoval’s photos were not clearly or easily 
identifiable in the scene. The “fleeting and obscured use of plaintiffs work did not and cannot capture 
the essence or value of the plaintiffs work,” the court explained. 58 In addition, the court said New Line’s 
unauthorized use did not harm the potential market for the photos because “the public is not even aware 
after viewing ‘Seven’ that they have had a glimpse of Sandoval’s work.” 59 In early July 1998, a federal 
appeals court backed the lower court, finding that Sandoval must show that the use was more than 
minimal before he can proceed with any “fair use” claim. 60 

A fifth conflict involving a motion picture production company has yet to be resolved. It focuses 
on the use of a outdoor artwork in the 1995 Warner Bros, film “Batman Forever.” In 1992, artist Andrew 
Leicester completed “Zanja Madre,” a $2 million environmental art complex outside a downtown Los 
Angeles tower. “Zanja Madra,” which is the Spanish name (meaning “Mother Ditch”) for the main 
channel of the Los Angeles River, includes several water works and miniature skyscrapers and was 
intended as an “allegorical garden of calm and tranquility,” according to Leicester. 61 

56 Sandoval v. New Line Cinema Corp., 973 F. Supp. 409, 410-11 (S.D.N.Y. 1997). 

57 Id. at 413. 

58 Id. 

59 Id. at 414. 

60 1998 U.S. App. LEXIS 13466 (2d Cir. 1998). 

61 Scott Carlson, Artist Sues Warner Bros. Over "Batman Forever, ” TAMPA TRJB., June 22, 1995, at 6. 
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Leicester’s friends alerted him to Warner’s use of his artwork, which they had observed in a 
magazine feature about the “Batman Forever” set design. The artist alleged that by incorporating his 
design into a set, Warner sullied the artwork by using it in an “openly lurid, frenetic and violent Gotham 
City” and harmed his ability to sell his artworks. 62 According to news reports on the dispute, Warner 
acknowledged copying Leicester’s work but claimed that it received permission from the owner of the 
tower to use the work. 63 Although the owner of the tower possesses the artwork, Leicester owns the 
copyright to the artwork because he was its author and did not transfer his copyright ownership, the 
artist’s lawyer has pointed out. Leicester sued Warner for copyright infringement and sought unspecified 
monetary damages, though his lawyer said the artist might be entitled to as much as $50 million to $500 
million, depending on how many times the artwork has been reproduced. 64 According to a news report 
published in December 1997, the case, filed three years ago, was still pending. 65 

The resolutions of these five copyright conflicts strongly suggest that it is dangerous for 
production companies to incorporate copyrighted visual works in commercial films without permission, 
particularly if the use of the visual work is prominent. The use of a visual work in a few minutes of a 
film or television show is not a negligible use. Given the outcomes in the cases involving “12 Monkeys,” 
“ROC” and “The Devil’s Advocate,” it is likely that Andrew Leicester ultimately will prevail in his long- 
running fight against Warner’s use of his outdoor sculpture. On the other hand, entertainment production 
companies might be safe in using visual works that are barely perceptible in the background of a scene. 
Although some might argue that the value of such subtle set decoration is questionable, others might find 
that such minimal use is all that’s needed to evoke a mood or represent a character. 



Print media 

During the 1990s, three legal conflicts involving the use of visual works in print media have 
arisen, and all three were resolved in courts. The first of these disputes, decided in Wojnarowicz v. 



62 Id. 

63 Chris Riemenschneider, Holy Lawsuit, Batman! L.A. TIMES, June 26, 1995, at FI. 
M Id. 

65 Amy Wallace, Lights! Cameras! Lawyers? L.A. TIMES, Dec. 10, 1997, at A1 . 
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American Family Assn, centers on the use of an artist’s works in a pamphlet published by the American 
Family Association. Founded by Donald Wildmon, the American Family Association is a conservative, 
non-profit group seeking to promote decency and the Judeo-Christian ethic in American society. The 
AFA pamphlet encouraged people to demand that Congress stop public funding of offensive artworks by 
the National Endowment of Arts. David Wojnarowicz is a multimedia artist whose works often focus on 
the devastating impact of the AIDS epidemic on the homosexual community, and he had earned a modest 
living from the sale of his works. 66 

In 1990, with a grant from the NEA, a gallery at Illinois State University exhibited a 
comprehensive show of Wojnarowicz’ s works and published a catalog containing reproductions of more 
than 60 of his works. The catalog found its way into Wildmon’s hands and became a target of the AFA 
pamphlet. The pamphlet was titled “Your Tax Dollars Paid for These 4 Works of Art’” and included 14 
fragments of Wojnarowicz’s works chosen because Wildmon believed them to be highly offensive to the 
general public. The 14 fragments depicted explicitly sexual acts, Jesus Christ with a hypodermic needle, 
an African purification ritual and two men dancing together. Copies of the pamphlet were mailed to 
members of Congress, Christian leaders, Christian radio stations and newspapers in envelopes warning 
“Caution - Contains Extremely Offensive Material.” 67 

Wojnarowicz sued AFA on several grounds, including copyright infringement. 68 As the 
registered copyright owner of his works, he claimed that AFA violated his right to control the 
reproductions of his works by using them without consent in the pamphlet. He also argued that the 
organization violated his right to control derivative works made from his artworks through AFA’s 
presentation of edited and cropped versions of his works. On the other hand, AFA contended that its use 
of the portions of the artworks constituted fair use, and the federal district court agreed with the group. 69 



66 Wojnarowicz v. American Family Ass’n, 745 F. Supp. 130, 133-34 (S.D.N.Y. 1990). 

67 Id. 

68 Wojnarowicz also sued for defamation, unfair competition and violation of the New York Artists’ Authorship 
Act, which provides fine artists with moral rights in their works. Id. at 132-33. 

69 Id. at 142-43. 
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The court emphasized that criticism and comment were purposes explicitly recognized by the 
fair use provision of the U.S. Copyright Act. “No one disputes that this was defendants’ dominant 
purpose” - to provide political commentary on public funding of the arts - even though a secondary 
purpose was to raise funds for AFA, the court said. 70 

The amount and substantiality of the original taken also favored the finding of fair use, according 
to the court. With the exception of one photograph reproduced in full, the pamphlet used small portions 
of the artworks - between 1.18 percent and 16.63 percent of the original sizes. This was a minimal 
amount of copying, and the artist himself acknowledged that AFA did not use the heart of his works, the 
court said. In addition, the court believed there could be no harm to the market for Wojnarowicz’s works 
from the use in AFA’s pamphlet. “[E]xcerpting a work for criticism and comment does not produce a 
work in competition with the copyrighted work, the infringing work does not supplant the original work 
and does not implicate the concerns of the Copyright Act,” the judge wrote. 71 Finally, the court said the 
fact that Wojnarowicz had accepted public funds to support his work was an important additional fair use 
consideration. A First Amendment interest in freedom to comment on political issues strengthened the 
determination that AFA’s use was a fair use, the judge concluded. 72 

In a $1.4 million copyright infringement lawsuit settled in 1994, a stock photography agency 
sued Newsday for unauthorized use of two color photos. The lawsuit alleged that Newsday graphic artists 
had digitally scanned two photos from the FPG International catalog, altered the photos using a computer 
and added other digitized images to create a front-page illustration in 1993. The FPG photos depicted 
two clock-faced business people running through a futuristic desert landscape. In the settlement, 

Newsday agreed to pay FPG a $20,000 licensing fee, which was reported to be 10 times what the licenses 
would have cost up front, and part of the agency’s legal fees. The newspaper also agreed to publish a 



70 Id. at 143-44. 

71 Id. at 145. 

72 Id at 146. 
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statement giving proper credit for the images. Another photographer, whose photo Newsday also used in 
the montage, settled separately with the newspaper for $15, 500. 73 

The mass media also lost in a case involving the use of images in a humor book commenting on 
the O.J. Simpson trial. On one side of this dispute was Dr. Seuss Enterprises, the owner of most of the 
copyrights to the works of Theodor Geisel, the well-known children’s book author and illustrator. On the 
other side were Penguin Books USA and Dove Audio, Inc., the publisher and distributor of a book titled 
“The Cat NOT in the Hat! A Parody by Dr. Juice.” Dr. Seuss sued Penguin and Dove, alleging the “Dr. 
Juice” book copied his copyrighted illustration from “The Cat in the Hat.” A federal district court ruled 
in favor of Dr. Seuss and granted a court order stopping further printing and distribution of “Dr. Juice.” 74 
Penguin and Dove appealed the decision. 

In March 1997, a federal appeals court upheld the lower court’s decision. The image of O.J. 
Simpson wearing the famous slouching stove-pipe hat on the back cover of “Dr. Juice” was substantially 
similar to Dr. Seuss’ Cat, the appeals court said. The two illustrations shared several details in addition to 
the distinctive hat: For example, both O.J. and the Cat have long necks, narrow shoulders, upraised 
eyebrows and clasped hands resting on their rounded stomachs. Thus, the court said it was clear that “Dr. 
Juice” copied “The Cat in the Hat.” “Dr. Juice” copied the distinctive element of the Cat’s Hat not only 
on the back cover but also on its front cover and within the text of the book, the court said. 

As the lower court had done, the federal appeals court rejected Penguin and Dove’s claim that 
the use of the illustrations qualified as fair use for purposes of parody. The court cited the U.S. Supreme 
Court’s distinction between parody and satire: In parody, the copyrighted work is the target of the 
commentary, whereas in satire the copyrighted work is “merely a vehicle to poke fun at another target.” 75 
Although “Dr. Juice” imitates “Dr. Seuss’ characteristic style, it does not hold his style up to ridicule,” 



73 Photo Suit Settled , Nat’l L.J., Jan. 16, 1995, at A 10; Photo Agency Sues over Newspaper Use , NAT’L L.J., March 
7, 1 994, at 6; Newsday Settles Lawsuit for Digitally Scanned Image , COMPUTER LAW., Dec. 1 994, at 2 1 ; Fred 
Greguras et al., Multimedia and the Superhighway , COMPUTER LAW., at 12; Scan Job: Newsday Pays up for 
Printing Altered Photo, INFO. L. ALERT, Nov. 30, 1994. 

74 Dr. Seuss Enterprises v. Penguin Books USA, Inc., 924 F. Supp. 1559, 1561 (S.D. Cal. 1996). 

75 Dr. Seuss Enterprises v. Penguin Books USA, Inc., 109 F.3d 1394, 1400 (9th Cir. 1997), discussing Campbell v. 
Acuff-Rose Music, Inc., 510 U.S. 569, 580 (1994). 
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the court wrote. 76 In other words, “Dr. Juice” was not a parody of Dr. Seuss’ books, themes or styles; 
rather, “Dr. Juice” was a parody or satire of the O.J. Simpson trial. In addition, “Dr. Juice” took the 
central character illustration from “The Cat in the Hat,” which weighed heavily against a finding of fair 
use, the court said. “We have no doubt that the Cat’s image is the highly expressive core of Dr. Seuss’ 
work.” 77 

The resolutions of these three conflicts involving the use of visual works in print media lead to 
some important, though tentative, conclusions. First, although visual artists might prefer that certain 
people or certain organizations not use their works in commentary or criticism, the fair use defense 
strongly protects such uses. Another observation is that visual artists also must be prepared to permit 
uses of their works in genuine parodies targeting their works. However, unauthorized uses for the 
purposes of satire are unlikely to be fair use. A third lesson is that news media, though engaged in 
providing news, must pay to use visual works for creating illustrations. The use of a visual work for the 
purpose of reporting or commentary on the work or its creator would qualify as fair use, however. 

Pop Art 

In this decade, courts have heard three cases concerning the use of visual works in artwork. All 
three cases stem from an exhibit by artist Jeffrey Koons of New York City. Koons works in the genre 
known as “pop art,” which was made famous by Andy Warhol and his series of paintings of everyday 
objects such as soup cans. 78 In November 1988, Sonnabend Gallery in New York presented an exhibit of 
Koons’ work called “Banality Show.” Koons himself did not craft the 20 sculptures that made up the 
show, instead coming up with ideas for them and then closely directing European artisans in the creation 
of the works. Of the 20 sculptures, three would send Koons and the gallery displaying “Banality Show” 
to court in copyright disputes. 



16 Id at 1401. 

77 Id at 1402. 

78 Bullfinch Guide to Art History 717 (Shearer West ed., 1996). 
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The first and most important case, Rogers v. Koons, focused on a wooden sculpture called 
“String of Puppies.” 79 The work’s origins can be traced to 1980 when photographer Art Rogers took a 
picture of a California couple holding eight German Shepherd puppies posed in a row in between the 
couple. Rogers’ black-and-white photograph, called simply “Puppies,” appeared in a newspaper and later 
in a compilation called “Dog Days.” In the mid-1980s, Rogers also licensed its use to Museum Graphics, 
which used it to produce a notecard. In 1986, Koons purchased one of the notecards with the “Puppies” 
photograph in what he called a “very commercial, tourist-like card shop.” 80 Koons sent the notecard to a 
studio in northern Italy and told the artisans there to take the photograph and craft four identical 
sculptures, emphasizing that they should resemble “Puppies” as closely as possible. One of the resulting 
sculptures, called “String of Puppies,” appeared at the Sonnabend Gallery as part of “Banality Show” in 
late 1988. Rogers became aware of “String of Puppies” when the Los Angeles Times published a 
photograph of the sculpture in 1989. Rogers then filed a lawsuit, alleging copyright infringement. 

A federal district court ruled resoundingly against Koons, 81 who appealed. The Court of Appeals 
for the Second Circuit backed the lower court’s decision, handing Rogers a significant victory. 
Acknowledging that he had used Rogers’ photo, Koons argued that he was within the realm of fair use 
because “String of Puppies” was a parody of over-commercialized contemporary society. 82 This line of 
reasoning, however, failed to move the appeals court, which said a parody may “conjure up” another 
work, but in doing so must lampoon that work. “The problem ... is that given that ‘String of Puppies’ is 
a satirical critique of our materialistic society, it is difficult to discern any parody of the photograph 
‘Puppies’ itself,” the court said. “The circumstances of this case indicate that Koons’ copying of the 
photograph ‘Puppies’ was done in bad faith, primarily for profit-making motives, and did not constitute a 
parody of the original work.” 83 



79 960 F.2d 301 (2d Cir. 1992). 

80 Id. at 305. 

81 751 F. Supp. 474 (S.D.N.Y. 1990). 

82 960 F.2d at 309. 

83 Id at 311. 
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Regarding the amount and substantiality of the work used, the court found that Koons had used 
“much more than would have been necessary even if the sculpture had been a parody of plaintiffs 
work .” 84 The court took note of Koons’ explicit instructions to his Italian artisans to copy the 
photography as closely as possible, finding that “it is not really the parody flag that appellants are sailing 
under, but rather the flag of piracy .” 85 The court also found that Koons’ work was “primarily commercial 
in nature” and therefore threatened the marketability of Rogers’ photograph and works derived from it 
such as notecards and the like. “Here there is simply nothing in the record to support a view that Koons 
produced ‘String of Puppies’ for anything other than sale as high-priced art,” the court said . 85 

In the wake of the Rogers decision, Koons faced additional legal action over other works 
included in “Banality Show.” In United Feature Syndicate v. Koons, the artist was accused of copyright 
infringement over his use of a drawing from the “Garfield” comic strip . 87 “Wild Boy and Puppy,” a 
sculpture in “Banality Show,” consisted of renderings of a dog, a stuffed doll and a butterfly. United 
Feature Syndicate, which owns the copyright of the “Garfield” strip, objected to the dog image, which it 
said was an unauthorized copy of the dog character known as Odie, a comedic foil for the comic strip’s 
primary character, a cat. As in the Rogers case, Koons acknowledged using the Odie character to create 
his sculpture, but again he argued that the use was permissible as parody of Odie and society. Koons also 
asserted that the Odie image had moved beyond the comic strip and into U.S. popular culture as a whole 
and was, therefore, open to use in other works. Furthermore, he argued that combining the Odie image 
with two other images made the sculpture distinct from the comic strip character. 

Using the Rogers decision as “a helpful framework,” the district court ruled against Koons . 88 The 
court rejected the idea that merging the Odie image with two others made the work unique. “The addition 
of the other two images does not, in any way, affect the ability of a lay observer to recognize ‘Puppy’ as 
‘Odie,’” the court said . 89 Koons was also rebuked in his claim that the Odie character existed in the 

w Id. 

85 Id 

86 Id. at 3 12. Three of the four “String of Puppies” sculptures were sold for a total of $367,000. 

87 817 F. Supp. 370 (S.D.N.Y 1993). 

88 Id at 376. 

89 Id at 378. 
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popular culture apart from the copyrighted comic strip: “The popularity and commercial success of the 
Garfield characters cannot transform them into the ‘factual’ realm any more than Mickey Mouse, 
Snoopy, Superman or Bart Simpson could be said to have acquired a ‘factual existence’ which results in 
a loss of their copyright protection.” 90 

As the appeals court did in the Rogers case, the court in United Features denied Koons’ claim 
that “Wild Boy and Puppy” was a legitimate fair use for purposes of parody. The court pointed to Koons’ 
own admission that he could have used other canine images to express the same satirical viewpoint. 
Therefore, the court ruled that because Koons’ work did not lampoon the Odie character, “there is no 
justification for the parody defense.” 91 The court also noted that even if Koons had created a parody of 
Odie, he had “appropriated virtually the entire Odie character, which was certainly much more than 
would have been necessary.” 92 As in Rogers , Koons’ parody defense fell short, and his artwork was 
found not to be a fair use. 

Just a week after the United Features decision, Koons faced another setback for yet another 
sculpture from “Banality Show.” 93 The facts of the case are nearly identical to those of Rogers, as a 
photographer named Barbara Campbell accused Koons of using her photograph of a boy pushing a pig to 
create one of his “Banality” sculptures. In a short ruling, the district court closely followed the previous 
decisions regarding Koons’ sculptures. The court also indicated that the artist “was well aware that he 
had to obtain permission to use copyrighted material” but had failed to do so. 94 

The three Koons cases offer a number of guidelines. At the heart of the decisions is the 
reluctance of courts to grant artists wide discretion in using previously created visual works to create 
their own works. Such artists must be prepared to overcome significant legal hurdles. Because the courts 
in these cases drew a narrow view of what constitutes a parody for purposes of fair use, artists should be 
sure to target their parodic barbs correctly: A broad swipe at society or popular culture is much less 



90 Id. at 380. 

91 Id. at 384. 

92 Id at 385. 

93 Campbell v. Koons, 1993 U.S. Dist. LEXIS 3957 (S.D.N.Y. 1993). 

94 Id. 
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likely to be permitted than a jab at the original work. Artists engaging in parody must also take pains to 
use just enough of a previous work to evoke it; the Koons courts viewed his technique of explicit and 
detailed copying with great suspicion. 



V. Summary & Conclusions 



The analysis of copyright disputes that have taken place during the 1990s over the use of visual 
works in other works prove instructive for visual artists, mass media and free expression scholars alike. 
For visual artists, these disputes have shown that even relatively obscure artists ought to be aware that 
their works, both unpublished and published, could be used by mass media or by other visual artists. 
Artists who are serious about making a living from their artwork and about protecting the integrity of 
their works should register their works with the U.S. Copyright Office so that they may assert their rights 
in potential infringement lawsuits. But visual artists also should understand that they may not prevail in 
disputes involving uses of their works that are scarcely detectable or that are for parody, criticism or 
commentary purposes. Courts are particularly likely to permit the use of an original work for 
commenting on a political issue as a fair use. 

Pop artists seeking to lampoon the culture at large will have to pay a license fee to use the work 
of other visual artists to avoid violating copyright law. However, if the target of the pop artist’s 
commentary is, specifically, another artist’s work, then the use of the other artist’s work might qualify as 
a fair use. One caveat for parodists creating pop art is that they should use no more of the original work 
than is necessary to conjure up the original. For example, a true parody of Dr. Seuss’ “The Cat in the 
Hat” might be allowed to use the Cat’s Hat but not copy many other distinctive characteristics of the Cat, 
such as his eyes or hands. 

As one article discussed in the literature review suggested, visual artists appear to have become 
more knowledgeable and protective of the property rights in their works. It also appears, from analyzing 
the “Batman Forever” and “The Devil’s Advocate” conflicts, that some visual artists sue at least partly 
because they do not want their works associated with the content of today’s mass entertainment. Thus, 
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entertainment producers may avoid expensive lawsuits, delays in releases, messy disclaimers and 
unwanted editing by recognizing that some artists might be offended or angered by inclusion of their 
work in a commercial media product and seeking permission first. 

Creators of entertainment media will be unlikely to make a successful claim of fair use when 
they use visual works in sets and backgrounds of movies or television programs. Courts do not view such 
uses by entertainment media as serving news, commentary, research or educational purposes. Therefore, 
entertainment media should be aware that there is an established market for licensing visual artists’ work 
for use in films and programs, and that courts view unauthorized use as taking the fruits of artists’ 
creativity without just compensation. They should pay visual artists upfront and not try the “infringe 
now, pay later” approach condemned by the judge in the Woods case. News media, too, would be wise to 
pay license fees to use copyrighted visual works to create illustrations to accompany news articles, 
though use of visual works for purposes of commentary or news reporting would likely be protected as 
fair use. If a visual work is incorporated into a movie, television show or illustration such that its 
presence is hardly perceptible by a viewer, then such a use might be considered so insignificant that 
copyright law will not protect against it. However, it is unclear where the boundaries of perceptibility lie. 

Copyright protection that forces mass media to pay to use visual works in their media products 
does not harm freedom of expression. Copyright law does not prohibit entertainment producers, news 
media and book authors from publishing their ideas; it simply requires that these media respect the rights 
of other creators, giving due credit and monetary compensation. 

Where copyright law has gone wrong in terms of free expression is in its application to pop art. 
By definition, pop art is intended as commentary and criticism of society. Although critics may disagree 
on the significance of the pop art movement, artists in this genre contribute to debate about contemporary 
culture. The strictures of copyright law prevent effective expression of the pop artist’s ideas, a problem 
that courts have given short shrift. Besides, it seems unlikely that the value of works of the visual artists 
who sued Jeffrey Koons would suffer as a result of his uses. It also seems improbable that any market for 
three-dimensional, wooden versions of the photographs and drawings would dry up because of Koons’ 
uses. Like more straightforward commentary and criticism, satires do not compete in the same economic 
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markets as the original works; the person who wants a stuffed Odie doll would not usually consider 
buying a work by Koons instead, and vice versa. Similarly, a parent who would have bought “The Cat in 
the Hat” for a child would not purchase the “Dr. Juice” version as a substitute for the original. 

Freedom of expression would be better served if courts recognized the broad category of satire, 
and not just the narrow category of parody, as a type of fair use. Courts could still limit Koons and other 
satirists to using no more than necessary of the original works to effect their satires. In sum, just as 
creators of visual works must tolerate unauthorized uses of their works for news, research, educational 
and parody purposes, creators should also relinquish their rights to earn money or control satires based 
on their works. Society will be the richer without emptying the artist’s pocket. 

More conflicts are already appearing on the copyright horizon. The explosive growth of the 
Internet and the World Wide Web will undoubtedly lead toward more conflict in this area of law as high- 
tech self-publishers incorporate previously created visual works in the quest for the perfect “home page.” 
Once again the issue of what is and what isn’t a fair use will become a focal point, this time in yet a new 
medium. For example, a fan of the television program “King of the Hill” was recently forced by 20^ 
Century Fox to remove audio clips of the character Boomhauer from a Web site. 95 Given the ease of 
duplicating audio and visual works with ever-powerful computer software, similar disputes seem 
inevitable. Like the problem of legislating indecency on the Internet, lawmakers and courts may find 
themselves in a struggle with the relationship between the Web, copyright and free expression. 



95 Noel Gross, “Yeah Man, Itellyawhat...” http://www.cyberramp.net/-noel/rside/boom.html. Curiously, Fox did not 
ask Gross to remove images of the Boomhauer character, only recordings of various sayings the character made on 
the program. 
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Introduction 



A run-down and lonely house surrounded by floating sand, for which two kids, together with 
their father, are heading hard in a dust storm that darkened the sky: this is how Arthur Rothstein 
portrayed in his famous photograph titled “Dust Storm, Cimarron County, Oklahoma, 1936'' the life 
condition of the rural families in the Mid West affected both by the dust storm and by the Great 
Depression. This picture "convinced Washington to send government aid to the eroded and drought- 
stricken Great Plains" (Rothstein, 1986). 

For those who are not familiar with the photographs taken by the Farm Security Administration 
(FSA) photographers in the 1930s, Dust Storm might give you a general idea as to what they are like. 
These photographs, for the first time in history, were credited as documentary photographs, and the term 
documentary photography was coined also at that time, although the American social documentary 
tradition had well started at the turn of the century when Jacob Riis and Lewis Hine took pictures in 
service of a social cause, showed what was wrong with the society, and persuaded their fellows to take 
action to make wrongs right. 

In 1935, the United States found itself in the most serious economic depression which had lasted 
for some years. Thousands and thousands of people were unemployed; and farmers, who had been seen as 
the backbone of the country, were especially struck, not only by the collapse of the market, but by 
unprecedented drought and dust storm. They began to leave their home and immigrated in throngs to 
California. In 1934, President Franklin Roosevelt decided to establish a new government agency called 
Resettlement Administration (RA), which was renamed Farm Security Administration in 1935, in the 
hope that it would bring economic relief and technical aid to the country and bring an end to the great 
depression. Unexpectedly, a small group of photographers from the Historical Section, one of the FSA 
agencies, produced one of the greatest collections of photographs in the history of America under the 
direction of Roy Stryker from 1935 to 1941. In the 270,000 pictures that was later collected in the Library 
of Congress, Dorothea Lange, Walker Evans, Arthur Rothstein, Russell Lee and other FSA photographers 
made a comprehensive record of the American life mainly in the rural areas. Their objective, as Stryker 



put it , was to "introduce America to Americans," 1 to show American spirit, and to provide forceful 
evidence to the ‘New Deal" legislature. 

FSA photographers made documentary photography known and recognized as a distinctive 
photographic genre and made it well accepted as a channel of conveying "truth." The FSA photographic 
achievement was acclaimed as a great contribution to the development of American photography. In the 
New York Times , the photography critic Gene Thornton said: 

It is one of the oddities of our times that photographs like these are still not considered 
an important part ot art history. The standard histories of American art from the ashcan school to 
abstraction concentrate on painting and are more likely to notice the museum and gallery' 
photography ot Stieglitz and his successors than the documentary' photography of the FSA 
photographers and their successors among the photojoumalists. I will hazard a guess, however, 
that in one hundred years, or perhaps even fifty, the documentary' photography of Arthur Rothstein 
and his colleagues will seem far more important as art than all the American painting of the past 
fifty years (quoted in Rothstein, 1 986, p. 41). 

Although the influence of the documentary' genre brought up by the FSA team was reflected in 
the work produced by Photo League. Eugene Smith, and many other documentary' photographers from the 
1930s till today, the decline of this traditional documentary came in the late 1940s. Instead of showing 
social injustice or social evil and arousing actions to right wrongs, a new generation of documentary 7 
photographers in the 1950s such as Robert Frank, Garry Winogrand, and Diane Arbus began to adopt a 
documentary 7 approach toward more personal ends. "Their aim has not been to reform life, but to know it. 
Their work betrays a sympathy-almost an affection-for the imperfections and frailties of society (John 
Szarkowski, quoted in Rosier, 1989, p.78)." As Rosier observed: "The liberal New Deal state has been 
dismantled piece by piece. The War on Poverty 7 has been called off. Utopia has been abandoned, and 
liberalism itself has been deserted. ... The liberal documentary, in which members of the ascendant classes 
are implored to have pity on and to rescue members of the oppressed, now belongs to the past." (Rosier, 
1989, p.72, 80). A group of documentary photographers on the west coast of the US, like Allan Sekula 
and Fred Lonidier, whose work are backed up by Marxist convictions, tried to reinvent documentary 
photography in the 1970s. Nevertheless, this New Documentary Photography* movement did not gain 
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As a matter ot tact, to be more precise, they showed mainly the rural Americans to urban Americans. 
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enough popularity because of its radical political position: so far, it is a long way from achieving its goal. 
Documentary photography, as a genre, has lost its old-day power in the contemporary American scene of 
arts and mass media though it still functions socially in one way or another. Cultural expressions based on 
a routed liberalism still survive. The now legitimized documentary has more or less become a ritual. 

From diversified perspectives, scholars have anatomized and criticized the moribund traditional 
social documentary. It seems that the days are gone when documentary photography can influence the 
legislature and extract money out of the pocket of the sympathetic audience. What's wrong, then, with the 
social documentary? Will social documentary, instead of recording history, eventually itself become 
history? Can documentary be reinvented, as Allan Sekula (1984) expected in his reinvention manifesto? 
This paper has reviewed the existing literature, analyzed the traditional documentary' strategies from 
positivist, social contructivist, Marxist, and postmodernist perspectives in an attempt to find out what 
caused the decline of this prominent photographic genre and whether traditional documentary' can be 
reinvented. My work analysis will be focused on the FSA photographs (especially on Arthur Rothstein s 
famous Skull), which have been regarded by photographic communities as classical documentary 
photography. 



What is documentary photography? 

When we see a series of photographs like the ones taken by Jacob Riis, Dorothea Lange or Robert 
Frank, we may not hesitate to call them documentary photographs. But what is really that thing called 
documentary photography? Are Robert Frank's photographs the same as those taken by Riis or Lange as 
their ways of representation and their subject matters are concerned? Possibly not. Since the term 
'"documentary photography" was coined in the United States in 1935 (Meltzer, 1978, p. 159-160), there 
have been sporadic attempts to define this controversial construct. Documentary photographers take 
pictures according to their diversified understanding of what documentary photography is, leaving what 
they call documentary' photographs everywhere, but the meaning of documentary' photography fixed 
nowhere. Documentary photography has been claimed to be different from photojournalism and art 
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photography (Schuneman, 1972; Rothstein, 1986; Goldberg, 1991; Becker. 1996), but it has been 
practiced and utilized in all these and many other domains. Subject matters for documentary photography 
are as diversified as people can conceive. They go from landscape to social issues, from remote and exotic 
scenes to things that happen around us but we neglect or pay no attention to, from war to family life, from 
prostitutes and freaks to AIDS patients. The meaning of documentary photography has also experienced 
fundamental historical changes since the time photography came into being around the 1850s (Langford, 
19X0). People have been arguing about whether documentary photographs can tell the truth, whether 
photographs made with massive or salient manipulation approaches can be called documentary, whether a 
documentary photographer should be neutral or can also be impassioned, whether documentary 
photography should serve the middle-class or the often underprivileged subjects themselves, and how 
different documentary photography is from propaganda, etc., etc. (Hurley, 1972; Stott, 1973; Gala, 1977; 
Becker, 1978; Sekula, 1984; Peeler, 19X7; Rosier, 1989; Curtis, 19X9). In short, documentary photography 
is not so simple a term to define as it seems to be. The muddy attributes of documentary photography 
make it almost an intellectual impossibility to knit a definition that can be agreed upon by all. In his 
article Defining Documentary Film,' Michael Weinberger wrote: "There is no, and can be no, agreement 
on the definition of documentary film. If you resist my definition, and therefore my conclusion, so be it. 
However, at a time when the line between documentary and drama is being increasingly and intentionally 
obscured, this attempt to isolate a more conclusive definition seems a worthwhile challenge" (Weinberger, 
1996). This, I am afraid, is also the case when we attempt to define documentary photography. 

At the time when the term "documentary photography” was coined, the naming was immediately 
brought into dispute. Never satisfied with that word "documentary,” Dorothea Lange, a then established 
documentary photographer from the FSA. once appealed to photography historian Beaumont Newhall, 
who served as head of the Department of Photography at the Museum of Modern Art at that time, to find a 
better word. "We rejected the word historical' because of its connotation with the remote past.” Newhall 
said (Meltzer, 1978, p. 160). " Factual was too cold; it left out of account that magic power in a fine 
photograph that makes people look at it again and again, and find new truths with each looking. We 
groped, but never did find a single word which described that quest for understanding, that burning desire 
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to help people know one another's problem, that drive for defining in pictures the truths, which is the 
splendid essence of her work (Ibid.).'' Realistic photography' was also once considered as a substitute for 
documentary' photography at that time, according to Rothstein (1986). 

Today, no one seems to have any disagreement on the naming. The problem, however, is that 
there is almost no agreement on the semantic meaning of documentary' photography. Therefore, different 
attributes have been singled out to be emphasized in different writings that give the definition to this 
construct. Generally speaking, there are two camps of views. One favors the attribute of subjectivity of 
photographic representation while the other sees more objectivity in the documentary' approach. 

According to Beaumont Newhall, although the camera's value in making visual records was 
accepted from the beginning of the invention of photographic technology in 1839, the word 
“documentary" in connection with photography did not come into use until 1905 in France (Meltzer, 
1978, p. 160). To Newhall, documentary' was an approach rather than an end, with the end “a serious 
sociological purpose." In an article of 1938, he wrote that a documentary' photographer is “first and 
foremost ... a visualizer. He puts into pictures what he knows about, and what he thinks of. the subject 
before his camera ... But he will not photograph dispassionately ... he will put into his camera studies 
something of the emotion which he feels toward the problem, for he realizes that this is the most effective 
way to teach the public he is addressing. After all, is not this the root-meaning of the word document' 
0 clocere , to teach)? (Ibid.)" Newhall further stressed on emotional impact when he later wrote that the 
importance of documentary' photographs ’’ lies in their power not only to inform us but to move us ... The 
aim is to persuade and to convince (Ibid.). " This desire to rouse the viewer of the photograph to an "active 
interpretation of the world in which we live" is what distinguishes the best documentary' work from ’’bald" 
camera records, he concludes (Ibid ). To sum up. Newhall saw an active role of a documentary' 
photographer in interpreting reality for photograph viewers. This is also the case with the conceptual 
definition given by the Time-Life Book editors (1980) in their book Documentary Photography when they 
wrote: documentary' photography is “a depiction of the real world by a photographer whose intent is to 
communicate something of importance-to make a comment— that will be understood by the viewer." 
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Around the same time period when Newhall initiated the definition of documentary photography, 
Dorothea Lange made a much more comprehensive explanation on what documentary photography had 
come to embrace by that time. Lange s conceptual definition touched many aspects such as documentary 
photography's objective, attributes, subject matter, methods, participants and so on: 



Documentary photography records the social scene of our time. It mirrors the present 
and documents for the future. It s focus is man in his relation to mankind. It records his customs 
at work, at war, at play, or his round of activities through twenty-four hours of the day, the cycle 
ol the seasons, or the span of a life. It portrays his institutions— family, church, government, 
political organizations, social clubs, labor unions. It shows not merely their facades, but seeks to 
reveal the manner in which they function, absorb the life, hold the loyalty, and influence the 
behavior of human beings. It is concerned with methods of work and the dependence of 
workmen on each other and on their employers. It is pre-eminently suited to build a record of 
change. Advancing technology raises standards of living, creates unemployment, changes the 
face of cities and of the agricultural landscape. The evidence of these trends— the simultaneous 
existence of past, present, and portent of the future-is conspicuous in old and new forms, old 
and new customs, on every hand. Documentary 7 photography stands on its own merits and has 
validity by itself. A single photographic print may be '‘news,*" a '‘portrait,’ 1 '‘art,’' or 
'‘documentary’-any of these, all of them, or none. Among the tools of social science-graphs, 
statistics, maps, and text-documentation by photography now is assuming place. Documentary 
photography invites and needs participation by amateurs as well as by professionals. Only 
through the interested work of amateurs who choose themes and follow them can documentation 
by the camera of our age and our complex society be intimate, pervasive, and adequate (quoted 
in Coles, 1 982. p. 124). 



Here, we see a more objective take on documentary photography. Lange was a strong proponent 
of the "hands-off* principle. Gifford Hampshire, head of the Documerica documentary 7 project in 1972, 
gave his definition in a similar vein: documentary 7 photography, "is an honest approach by an individual 
who knows enough about the subject to establish its significance in present time and environment and for 
posterity 7 (quoted in Rothstein, 19X6). Another good example is the five criteria set up by Weinberger 
when he defined documentary 7 film: "(1) it must attempt to tell a true story 7 in a non-dramatic fashion; (2) 
it must appear to do so by presenting only factual evidence; (3) it must not attempt to re-create the truth 
(though some would defend the validity of this method); (4) it must claim objectivity; (5) most 
importantly, (and perhaps most difficult to ascertain) it must, as closely as possible, present all factual 
evidence in its original context (Weinberger, 1996).** 

Some other definitions took a more balanced approach in suggesting the issue of objectivity 7 and 
subjectivity 7 in documentary 7 photography. A case in point can be found in Michael Langford s The Story 
of Photography: From Its Beginning to the Present Day . "Documentary 7 photography means pictures of 



actual situations and events, although composition, choice of moment etc., may be used to help 
communicate the photographer's own point of view. Hopefully this means he has researched and 
understood his subject, and will recognize what is significant, what points need to be made... (1980. p. 
80)." 

Subjectivity vs. objectivity has been an evergreen topic in photographic communities. Critic 
James Hugunin (1984) described traditional documentary' photography 2 as being based on assumptions 
that the photograph represents a one-to-one correspondence with reality and that the viewer is a receptive 
subject that takes in the objective information of the world through the photograph. Hugunin's implication 
is that documentary photography creates certain expectations of factual truth on the part of the viewer. 

While there is certainly a body of literature that continues to discuss documentary in terms of 
reality and objectivity, more authors argue for the subjective attribute of documentary. Trachtenberg 
(1989) argues that photographic subjectivity implies that whatever values and/or meaning that the 
photographer or photographic elite feels have been built in to the photograph will not necessarily be 
interpreted in the same manner by all viewers of the image. This is because photographs are not simple 
depictions of visual surroundings but instead are constructions selectively made by photographers 
employing their medium to make sense of their society. Therefore, while the photographic image is a 
witness, it is not a value-free witness. The photograph testifies not only to the facts of a scene but also to 
the photographer s choices; the images are nothing but the expression of the invisible person working 
behind the camera (Peeler, 1990). 

Documentary photography is usually referred to the practice of nonfictional photographic 
representation of reality and the materialization of such practice-documentary photographs. For the 
convenience of exposition, this concept is often directly referred to documentary photographs themselves. 
According to the Dictionary of Contemporary Photography, documentary' photography is "[t]he 
specialization of making motion pictures or still photographs of a nonfictional nature with an emphasis on 
realism, often for formal or informal educational purposes (Stroebel, 1974, p. 55). " The negation signified 
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by the prefix non* in the term 'nonfictiona!' is conceptually very clear: namely, that nonfictional is what 
is not fictional. Put quite simply then, the narrative must purport to be factual. For instance, if, in a union 
speech, people all see and only see Clinton, Gore and Gingrich on the rostrum, a photograph whose visual 
field is wide enough to cover all of them three, then, should be able to show, or at least suggestively show, 
all these three persons and only themselves. None of them should be played by anyone else like in a 
feature film, and none of them should be missing through technical handling in the darkroom or on the 
computer. 

In a broad sense, all photographs taken without intentional tricks like mounting special-effect 
filter on a lens when taking a picture, or creating special effects like embroidery, high-key, low-key or 
retouching film in the post-production procedure, are documentary in nature. In this sense, all such 
photographs including a large part of high art photographs, and almost all news photographs can be 
counted as documentary photographs. Also in this sense, any staged and posed photographs such as 
feature film clips, false news photographs, studio portraits, etc., can also be counted as documentary 
photographs, simply because such ‘photographs do not actually lie but only say precisely what the camera 
sees” (Goldberg, 1991, p. 19). In a narrow sense, documentary photographs are only referred to those that 
are not only factual but also have sociological significance or intention. 

In history, there have been two threads of documentary practice in photography. The first serves 
the immediate purposes. By proving something is wrong, or causing damage, or beneficial to humankind, 
it attempts to bring up social attention on the object(s) being depicted so as to make people take actions to 
change or prevent, or support and encourage certain situation. Tentatively, we call this type documentary 
photographs “issue documentary ." Jacob Riis and Lewis Hine s photographs are good examples in this 
sub-category. The other thread refers to those photographs with the objective of preserving for current 
generation, mostly posterity' a visual record of the social scenes that will never be seen. Such photographs 
do not necessarily have the intention of demanding social reform. Tentatively, we call this type of 
photographs “preservation documentary'." John Thompson, Eugene Atget, and later, Garry Winogrand, 




Documentary photography represented by photographers like Jacob Riis, Lewis Hine, FSA, Photo League, Eugene 
Smith is often called traditional documentary photography. This genre came to a decline around the late 1940s, 
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and Diane Arbus’s photographs are such examples. “Issue documentary’ and “preservation documentary" 
are usually regarded, either explicitly or implicitly in scholarly writings, as two sub-categories of 
documentary photography. There are many other examples such as FSA project and Robert Frank's The 
Americans that overlap these two categories, but they have all developed out of them and have an 
emphasis on the attributes of either category. 

Since documentary is almost always involved with social issues, "social documentary" has often 
been used as a synonym for documentary' photography. Documentary dealing with personal issues can be 
called personal documentary. 

A documentary 7 photograph in a narrow sense suggests that there must be someone or something 
out there to be documented by a photographer with a still camera, and this documentation process from 
picture-taking to darkroom processing is not tinted by photographic tricks, and people are taken picture of 
in their natural settings instead of in an artificial setting such as a studio. This is a necessity for the 
construct to exist. Such restriction makes us able to exclude from documentary photography many art 
photographs that pursue for special photographic effects like juxtaposition, double or multiple images in 
one single photograph, high-key or low-key effect, etc. Also excluded are studio portraits, movie stills, and 
so on. 

The most difficult to differentiate are news photographs and documentary photographs, simply 
because documentaiy photographers have taken print media extensively as its basic publishing platform 
since the 1930 s. On the other hand, all news photographs are documentary' photographs in the broad 
sense. Since there are diversified understandings of documentary 7 photography, it is indeed hard to 
differentiate empirically these two types of photographic practice. But the following hints may, though not 
always, provide us some clues to see the empirical differences between the two. 

1. News photographs emphasize news values mainly by showing something recent while 
documentary photographs do not have this burden. The latter emphasizes social and historical values 
often by showing something of social significance but that is not necessarily tied to any immediate 
practical use. 



though it is still kicking today. 
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2. Because of the different emphases of values, news photographs and documentary photographs 
usually have different subject matters. The former often reports events on the micro level such as a 
conference, a fire, a homicide, a snowstorm, a negotiation, so on and so forth. The latter, however, often 
shows things on the macro level (not necessarily events) that contain important information about a 
society or a historical period such as what an ethnicity such as Indian people is like in a certain period, 
how child labor is being exploited in a community, what unnoticed social problems were like in the 50s 
America, etc. 

3. News photographs are made for a certain newspaper or magazine and for certain groups of 
readers while most documentary photographs are not supposed to be anything in particular since the work 
is not made for anyone in particular who can have enforced such requirement except for those government 
or organization sponsored projects. 

4. All news photographs are published on print media, but documentary' photographs are 
scattered all around both in print media and in other platforms such as museum, book, union lobby, and so 
on. When documentary' photographs are published in print media, they are usually a tiny sample of a big 
collection of photographs and the story' around them. 

5. News photographs have limited quantity because of limited space. Documentary' photographs, 
on the other hand, are usually huge in quantity so as to be able to contain macro-level information. 

Documentary' photography is a discrete constnict. In any studies about its definition, some 
discontinuous categories, such as documentary' photography, art photography, news photography or 
photojournalism, visual sociology', are needed to form a nominal scale. 

Photographers usually have a clear-cut style of their own as the trade-mark of their photographs. 
That is, they usually claim themselves to be a documentary photographer, a postmodernist photographer, a 
straight photographer, or a pictorialist, etc. Therefore, it is not inappropriate to take a photographer's 
collection of photographs as a unit of observation. Although the term documentary photography' is often 
assigned to particular photographs in reference to other photographs, it is, generally speaking, observable 
for an individual photographer s collection of photographs. In other words, you can decide if a certain 
group of pictures are documentary photographs by reading the pictures together with any accompanying 
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text that is relevant. The construct documentary photography embodies a series of abstract ideas, but it is 
materialized into concrete photographs, therefore, made tangible. 

By reviewing all the expositions cited above about documentary' photography, we can find that, 
though people have different expectations for documentary' photography, and have different usage of it, 
they do seem to agree that a documentary' photograph should at least be a factual, that is. non-fictional 
representation of reality' though subjectivity 7 is inevitably involved in all pictures. Oftentimes we see two 
levels of uses of this construct. One is the narrow-sense use under which covered are only 7 those factual 
photographs serving the purpose of providing evidence in certain sociological sense. And the other is the 
broad-sense use under which covered are not only narrow-sense documentary 7 photographs, but also news 
photographs and many other photographs that are factual in nature. My study interest lies in the narrow- 
sense use of the construct, therefore, news photography or photojournalism, or art photography is not 
covered in this study. 

Since manipulation has been widely practiced in documentary 7 photography to serve a 
photographer s subjective interpretation of reality', a large portion of widely acclaimed documentary 7 
photographs will be excluded from documentary 7 photography if manipulation is accepted as a criterion to 
define documentary photography. Therefore, the factor of manipulation has to be discounted in the process 
of defining although it is not looked upon as something desirable by any photographers. 

The truth value is not solely decided by image makers because readers often take an active role in 
the interpretation of image meanings, therefore, the truth or untruth of content is not at issue in defining 
documentary photography. Although it is not difficult to find examples of pro-subjectivity 7 , pro-objectivity 7 
and mixture definitions of documentary 7 photography, none of them so far seems to have shown enough 
respect for the obvious fact that there have been two threads of documentary 7 practice in history 7 — '‘issue 
documentary 7 " and “preservation documentary 7 ." A serious definition should take such difference into 
account. 

Based on the analysis of the existing literature about the uses and definitions of documentary 
photography. I believe that documentary photography is an extensive factual photographic representation 
of human conditions or human-environment relations of social and/or historical significance with the 
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intention of providing sociological evidence . Based on such evidential function, some documentary 
photographs are invested with social comments while others aim at preserving social scenes that are 
thought to be important to the contemporary generation or are never to be seen again for posterity. 

Any individual photographer's photographs that can be claimed to be documentary photographs, 
thus classified into the category of documentary photography, must meet the following four criteria: 

1 They are taken and processed without resorting to photographic tricks such as using 
juxtaposition or multiplying images in one single photograph, generating high-key or low-key, etc.; 

2. They are an integrated series of photographs: 

3. They present factual evidence and have non-fictional narrative, demonstrating a 
photographer s integrity; 

4. They make a visual representation of human conditions or human-environment relations of 
social and/or historical significance no matter whether the nature of such conditions or relations is good or 
bad. 



Objectivity, truth, and propaganda - From a positivist perspective 

Positivism generally refers to any system that confines itself to the data of experience and 
excludes a priori metaphysical speculations. It aims at clarifying the meanings of basic concepts (as I did 
above in defining documentary photography) and assertions and not to attempt to answer unanswerable 
questions such as those regarding the nature of ultimate reality or of the Absolute. What positivism 
recommends positively is a logic and methodology of the basic assumptions and of the validation 
procedures of knowledge and of evaluation. 

The questions that positivists would ask about documentary photography would be: How are 
documentary photographs produced? Who produced them? For whom? And with what effect? This 
Lasswellian model has been around for decades in documentary photography studies. The core issues 
involved are: Can documentary photographs be objective? Or are they just doing propaganda? 
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Objectivity 

The decade of the 1930s was an era that placed a high value on documentary, and its 
documentary ideal was "the supposedly objective eye of the camera* (Goldberg. 1991. p. 34). For instance. 
Arthur Rothstein claims that "|t|he reality seen before the lens by the documentary photographer is 
recorded objectively on the sensitive emulsion with a comment by the photographer on the truth 
perceived" (1986. p. 19). 

Here, it is extremely important for us to see what objectivity meant to the FSA photographers by 
examining their photographic philosophies and ways of representation. FSA photographers emphasized 
the principle of "hands-off." that is. conducting no manipulation in the process of photographic 
production so as to reach objectivity. 3 Rothstein believed that "life is so exciting that it needs no further 
embellishment (Sclnmeman. 1972. p. 191). In Documentary Photography, the last book he wrote. 
Rothstein said. "If a selection is made, it is done in a balanced way to prevent misinterpretation of the 
truth. The techniques used are straightforward, without artificial manipulation* (1986, p. 34). His 
colleague Walker Evans also advocated unmanipulative approaches. For Evans, documentary is "stark 
record." and any alteration or manipulation of the facts, for propaganda or other reasons, he considered "a 
direct violation of our tenets" (Stott. 1973. p. 269). Dorothea Lange, who thought of herself as a clinical 
observer, committed to a direct, unmanipulated recording of contemporary events, simply put up a 
quotation from Francis Bacon on her darkroom door: 

The contemplation of things as they are 

Without substitution or imposture 

Without error or confusion 

Is in itself a nobler thing 

Than a whole har\>est of invention. 



3 hi photography, the term manipulation is often associated with altering negatives or prints in the darkroom. It is, 
however, used in this paper to refer to any acts of staging, posing in the production process and re-touching or other 
controls like inappropriate cropping in the post-production process. Manipulation is a way of changing the status of 
things. In the process of manipulation, human subject’s expression, gesture, or position, or still life’s prior spatial 
status are intentionally intervened at the time of being photographed, negatives or photographs are doctored in the 
darkroom, some important information pertaining to an event is intentionally excluded, or some elements are 
intentionally juxtaposed so as to enhance a concept, to represent a situation or to serve specific purposes. 

o 

ERLC 



42 



What is ironic is that the practice of image manipulation was popular if not pervasive among 
FSA photographers in spite of their non-manipulation claims. They either staged or posed still life, or 
human subjects, or both, or re-touched the film. For instance. Rothstein resorted to massive manipulation 
in his famous Skull. Badlands . South Dakota. 1936 by dragging around the skull as something like a prop 
(Curtis, 19X9). Eliot Elisofan paid two youngsters to pose for him as though they were hitching rides on 
the back of a streetcar (Peeler. 19X7. p. 92). Walker Evans manipulated his subjects and arranged scenes 
to fit both his artistic tastes and interpretive intent (Peeler, 19X7, p. 93; Curtis, 19X9, p. 40-4.3). Lange was 
concerned with a deep sense of aesthetics, which led her to retouch a thumb from the lower right comer of 
the famous mother picture (Doherty. 1976. p. XO). Post Wolcott, on the other hand, actively selected and 
juxtaposed, or to use her own w'ord. slant | ed | things in the viewTinder to get the maximum amount of 
suffering in photographs (Peeler, 19X7, p. XO). More manipulation examples can be found in Delano and 
Vachon s photographs. 

How come, then, there was such a salient double talk? That is, why is there a discrepancy 
between what the FSA photographers believed and what they did? And how did they see their 
manipulation? Again, let s start with a comment made by Rothstein. When approaching the subject of 
manipulation, Rothstein said. 

There is no such thing as absolute purity in photography, ... In terms of actually posing a 
subject, or staging an event, no, I prefer to shoot spontaneously. But my boss, Roy Stryker, once 
said and I agree that there are times when you simply have to pose a photograph. Stryker 
recommended that, since truth is not absolute, but a balance of elements, if you're going to set up 
something, at least go through the motions ol what leads up to the photograph. If you w'ant to 
catch truth in the posed shot, he said, you'd best go through the operation (quoted in Cala, 1977). 

From this statement, we can find that Rothstein's version of truth is a balance of elements 
through manipulation of camera operation — presenting truth is not equivalent to mechanical recording. 
Rothstein was not alone with such an interpretation of objectivity. Jack Delano argued that a documentary 
photograph should not be nature in the raw' ; the photographer must refine his composition by 
eliminating all extraneous images so that the final product does not merely reflect, but is "an expression of 
the essence" of, the photographer s vision (Peeler. 19X7, p. 91). In the same token. Russell Lee was 
sustained by the belief that he should photograph Oklahoma not as it was, but as he and Steinbeck thought 
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it should be (Ibid., p. 92). Rothstein. Evans, and many other FSA photographers, all knew that total 
objectivity was impossible. 1 Peeler had a piercing analysis of FSAs truth philosophy. When he discussed 
Vachon's photographic ideas. Peeler wrote: 

Documentary photographers of the 1930s believed that one of their tasks was to portray 
thirties America. But like Vachon, they insisted that the truth about the Depression was not 
something that simply appeared in front of a photographer. Instead, the t4 true or typical situation” 
was what Vachon or any other photographer believed it to be. the scene before the camera was a 
pliable on that the photographer could arrange according to his own notion of just what the truth 
should be. America stood belore them as an infinite set ol images from which the photographer 
could pick and choose according to his inner vision, and if the country did not cooperatively 
provide scenes corresponding to that vision, then it was up to the photographer to arrange the 
setting properly ( 1 987, p. 58). 

Consequently, the “reality" seen by FSA photographers as “true." as Peeler said, was 
“synonymous with the photographer s vision." was captured to validate their own political positions, “and 
the photographer could justifiably control the subjects and arrange the scene so that they corresponded to 
his conception (1987. p. 94). It is obvious that FSA photographers were hardly passive image makers. 
They considered camera as an extension of the their own ordering and arranging eye rather than an 
instrument of blind truth, as Peeler put it. Their eyes, their mind, and their heart commanded them to 
capture whatever they thought was true, and if necessary, use manipulation approaches to make things 
look true to their own perception. Their objective truth was negotiated by their subjective investment. 

Sekula (1984) said: "The rhetorical strength of documentary is imagined to reside in the 
unequivocal character of the camera’s evidence, in an essential realism. The theory of photographic 
realism emerges historically as both product and handmaiden of positivism. Vision, itself unimplicated in 
the world it encounters, is subjected to a mechanical idealization. FSA team and some other 
photographers in the 1930s believe that the viewer is a receptive subject taking in the objective 
information of the world through the photograph, and that the photograph is transparent and presents 
itself as the thing itself (Curtis. 1989). Margaret Bourke-White, a well-known documentary photographer 
in the '30s to '40s. also seriously believed that the camera, as a machine, can convey messages 
transparently and passively in ways that writing or painting-non-machines-never can. “With a camera," 



4 For Evans’s example, see the analysis in Curtis, 1989, p. 23-24. 
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explained Margaret Bourke-White, 'the shutter opens and closes and the only rays that come in to be 
registered come directly from the object in front... On the other hand, writing is not so direct and 
mechanical, whatever facts a person writes have to be colored by his prejudice, and bias'* (quoted in Stott, 
1973. p. 31-32). Stott regards such claims as naive and irrelevant. "Actually.'' said Stott, ' there is bias in 
most photographs, especially documentary photographs, and Bourke-White's among them. She 
exaggerated the impersonality of the medium: because the process that makes a photo is mechanical, she 
claimed that the results are wholly objective, an error common in the thirties'' (Ibid., p. 32). The New 
Deal opponents further criticized FSA photographs such as Rothstein's Skull as propaganda (Unknown, 
1955). 5 

Nevertheless, are FSA photographs objective, after all? The answer, I believe, depends on how 
you define objectivity. Positivism emphasizes an adequate understanding of the functions of language and 
of the various types of meaning. In this respect, Allan Megill's Four Senses of Objectivity' might serve as 
a useful guide in our answering this question. Megill warns that those who claim to offer some sort of 
‘ resolution to ' the problem of objectivity " ’’are either unaware of the theoretical complexities involved in 
"the problem of objectivity " or overconfident in their notions of what theory can accomplish'" (1994, p. 
12). In this article, Megill listed and analyzed four types of objectivity: 



There is firstly a philosophical or absolute sense of objectivity. This type of objectivity 
derives from (although it is not identical with) the ideal of ’‘representing things as they really are 5 * 
that has played an important role in the modem philosophical tradition. It aspires to a knowledge 
so faithful to reality as to suffer no distortion, and toward which all inquirers of good will are 
destined to converge. Secondly, there is a disciplinary sense, which no longer assumes a 
wholesale convergence and instead takes consensus among the members of particular research 
communities as its standard of objectivity. Thirdly, there is an interactional or dialectical sense, 
which holds that objects are constituted as objects in the course of an interplay between subject 
and object; thus unlike the absolute and disciplinary senses, the dialectical sense leaves room for 
the subjectivity ol the knower. Finally, there is a procedural sense, which aims at the practice of 
an impersonal method of investigation or administration (Ibid., p. 1). 



According to Megill, most people, actually, refer to the objectivity' in the absolute sense when 
they address such an issue. Stott’s charge of Bourke-White s view of objectivity' and an implicit comment 



' Rothstein’s Skull , perhaps, has brought up most accusations of making propaganda among all the FSA photographs. 
For instance, an article in Detroit Free Press published on September 4, 1936 was titled ’Another Fake Traced to 



on FSA work's objectivity apparently is a case in point. Now does FSA work fit in the third sense of 
objectivity? Fabian is one of the proponents of the objectivity in this dialectical sense. Fabian sees 
objectivity as the result of a process of knowledge production that involves "objectification:" and in this 
process. Fabian concludes that positivistic approaches, that is. the objective approaches in the absolute 
sense, conceal everything that is important about objectivity because positivism wrongly assumes that 
social scientific knowledge is based on facts that are simply "there" (Ibid., p. 8-9). Skidmore also 
expressed a similar opinion when he said: "Pure objectivity does not carry us very far. As soon as an 
answer to one of these questions comes in terms of will, choice, belief, value, and so on. we are out of the 
realm of objectivity and face to face with human motives, which do not respond well to objective research. 
Thus it is that the subjectivist position gains its strength" (1979, p. 25). Denying absolute objectivity is not 
to deny objectivity generally. "Dialectical objectivity," as Megill said, "involves a positive attitude toward 
subjectivity. The defining feature of dialectical objectivity is the claim that subjectivity is indispensable to 
the constituting of objects. Associated with this feature is a preference for ‘doing' over viewing " (1994, 
p. 8). This "doing vs. "viewing" distinction seem to be directly referring to the manipulation of the FSA 
photographers done in their visual representation of the thirties America according to their own 
understanding of what the truth was. The photographers' subjective input finds its justification here. 
Therefore, I argue that the FSA objectivity philosophy falls exactly into this third category of Megill' s 
objectivity: dialectical objectivity. Rothstein may be wrong in many of his claims about objectivity but he 
is right when he claimed that there is no absolute purity' in photography. The FSA photographs are 
objective in the sense that the reality in these photographs is constructed both from the photographers' 
mind and heart, and is not merely a mechanical record. 

Propaganda 

FSA team was sensitive to any charges of their making propaganda. Roy Stry ker avoided even 
talking about it, as though to deny its existence (Doherty, 1976, p. 10). Walker Evans seemed to be the 



Doctor Tugwell s Propagandists.’ Another article on Waterloo (Iowa) Conner published on September 25, 1936 was 
titled ’The Drought Wasn’t As Bad As It Was Photographed.' 
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FSA photographer most concerned that his photographs not be considered "propaganda.” He told an 
audience of Harvard students many years later. "You’re not-and shouldn’t be. I think-trying to change 
the world... saying. Open up your heart, and bleed for these people.' 1 would never dream of saying 
anything like that... (quoted in Guimond. 1991. p. 143). Rothstein. who was perhaps the most 
scholastically productive of all the FSA photographers, wrote in 1986: "Sometimes ... documentary 
coverage is mistaken for propaganda. The definition of propaganda is the spreading of ideas, information, 
facts, or allegations, deliberately, to help or injure a cause, a person, or an institution. The propagandist 
tries to be convincing, not objective. The propagandist may distort, select, omit, and arrange material so 
that the information is presented in a biased manner” (p. 33). Such sensitivity, hatred and apprehensive 
self-defense are understandable because such charges had the potential of shaking the photographers’ 
assertions of telling the truth in an objective way about what they saw. 

Sociologists argue for "value-freedom” in research approaches. "In order to discover what ’is/ it 
is necessary for the sociologist to bring no personal prejudice about social relations to his study... If 
disinterestedness is not maintained, what one believes ought to be may get in the way of what is : 
dogma would interfere with thought. Alternatively, the sociologist not wishing to be value-free could turn 
sociological theory into propaganda (Skidmore. 1979. p. 32). Unfortunately, documentary photographers’ 
production methods usually belong to the latter case. Documentary photographs are both informative and 
affective. Unlike sociological empirical studies, documentary photography is meant to work both on 
readers sense and sensibilities. Moreover, many documentary photographers cannot resist the temptation 
of making art in their photographs which are meant to be documentary in nature/’ As Curtis said when he 
analyzed the FSA work: ’Too much emphasis on artistic creativity or individual vision implied 
subjectivity and would undermine the veracity of the finished product. No wonder documentarians so 



Becker argued: The desire to make art may. then, lead photographers to suppress details that interfere with their 
artistic conception, a conception that might be pertectly valid in its own right, but that unsuits the photographs for use 
as evidence lor certain kinds ol conclusions. Many social scientists have just this fear about photographs. It is a 
justified tear, but one relevant not only to photographs or to those photographs made with some artistic intention" 
(1978. p. 12). 
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often dodged the issue of art versus reality! ( 1 9X9. p. 24) The aim to persuade/ coupled with the desire of 
making art, always makes a documentary photographer resort to salient subjective selections, or even 
manipulations. It is exactly this subjectivity that gives any potential opponents a handle to accuse 
documentary photography of making propaganda. 

In reality, to distinguish exactly between propaganda and information is hard, if not impossible. 
"Almost all social utterances." as Stott claims, “involve propaganda because almost all seek to influence 
opinion" (1973. p. 23). Stott would agree absolutely with Newhall that it is not information that the 
documentary photograph supplies, but an inescapably "biased" form of communication that is equally 
present in all forms of exposition. In their simplest terms, Stott s hypotheses rest upon the recognition that 
the so-called information in documentary photography is always biased. To some extent. Stott is right, 
because under a photographer's passion, sentiment, emotion, and facts may well be juxtaposed to serve the 
purposes of persuasion, and this is exactly the case with FSA. Although Stryker would shy at the use of 
the word propaganda, it is clear that he began to understand its potential in the twenties and then devoted 
the remainder of his life to practicing the an of its use (Doherty, 1976). It may not be incidental that 
Franklin Roosevelt also advocated publicity that “can right a lot of wrongs" although he avoided its 
tainted name propaganda (Stott, 1973, p. 26). FSA team, as with Jacob Riis and Lewis Hine ahead of 
them, and as with Eugene Smith following them, were t tying to both influence their audience's intellect 
and feelings by the social comments invested in their photographs. Around the fall of 1940, when the 
depression was largely over, Stryker asked his photographers to make what Evans called hard-core 
propaganda (though the photographers themselves did not seem to be interested in doing that), that is, "to 
illustrate popular, reassuring cliches about America: that there were plenty of young men available to 
work in factories and build bridges, that old people were contented and secure, and so forth (Guimond. 
1991, p. 138-139). No matter whether the FSA team liked the idea of propaganda or not. propaganda was 
in fact their common mode of expression. 




7 Beaumont Newhall has observed that a photographer engaged in the documentary strategy "seeks to do more than 
convey information .... His aim is to persuade and convince’ 1 (quoted in Jussim, 1989, p. 153). 
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Now, the question we need to ask is: Is propaganda all bad, misleading, or vicious? To quote 
Goldberg, ”[t]he word propaganda means nothing more than dissemination of some doctrine, originally 
that of the Roman Catholic Church. The negative connotation has been added over time. If the doctrine is 
your own. disseminating it is good public relations: if someone else's. it s propaganda" (1991, p. 24). 
Interestingly. Stott also dissected propaganda into two half, but in a little different way. On the one hand, 
there is black propaganda, put forward by a covert source, using vilification and lies to spread dissension 
among the group it addresses, such as the German and Italian Fascists* propaganda that was built of big 
lies: on the other hand, there is white propaganda . put forward from an overt source, using actual fact to 
educate its audience, such as The Grapes of Wrath and The Spanish Earth . There are all shades of gray in 
between (1973, p. 23). “Few people in the thirties made these distinctions: then propaganda per se was 
evil" (Ibid.). 

As a way of communication, all photographs contain information as well as the elements of 
persuasion. Therefore, a condemnation of propaganda as being intrinsically evil is based on a 
misunderstanding of the nature of communication. Stott and Goldberg's positivist thinking provides us 
new ways of looking at the phenomenon of propaganda, especially its positive aspect. 

Context -- from a social constructivist perspective 

Documentary photographs are definitely not mechanical recording of reality. A photographer's 
way of seeing is framed by his or her values and goals, and/or by those of his or her employer's or client's, 
and by influential photographers who set the pattern for others on some important dimensions such as 
artistic style, subject matter emphasis, way of presentation, and so on. Social constructivism is interested 
in how people, mainly image producers, come to agree upon some preferred definition of reality. 
Therefore, the questions they would ask would include: Who is taking pictures? How do they mean to 
locate that work in some work organization? Conversely, what kind of work and which people do they 
mean to exclude? In short, what are they trying to accomplish by talking this way (also see Becker. 1996)? 
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When photographers are making images, they almost always draw boundaries around the 
activities, saying where they belong organizationally, establishing who is in charge, who is responsible for 
what, and who is entitled to what (Becker. 1996). Documentary photography would carry different 
meanings to photographers working for a government organization like FSA. for privately owned mass 
media like Margaret Bourke-White, and for themselves like Eugene Atget. It would also carry different 
meanings to photographers working in journalism like Eugene Smith, doing visual sociology like Douglas 
Harper, and working in the traditions of fine arts like Henri Cartier-Bresson. In short, the meaning of 
documentary photographs arises in the organizations the photographs are used in, out of the joint action of 
all the people involved in those organizations, and so varies from time to time and place to place. 
Photographs get their meaning from the way the people involved with them understand them, use them, 
and thereby attribute meaning to them. Meaning is socially constructed. 

Walker (1977) describes to us a picture of how photographic images are made within a social 
context when he writes: 

I he process by which photographic images arc produced and disseminated, and the 
economic arrangements underlying that process, exert a powerful influence over the type of 
images that are made available to the public. The photographer consciously selects a given aspect 
ot society to photograph. Writers, editors, and publishers then select certain works and 
disseminate them in a particular manner. Finally, historians apply the official stamp of approval 
when they confirm the idea that certain images indeed provide documentation of a given time and 
place in history. 

Walker singled out Jacob Riis to illustrate his points. He argued that Riis s choice of subjects 
reflected his own understanding of the political economy of documentary photography. Riis sought to 
arouse the conscience of those who held political power. In his desire to portray members of the working 
class as victims, Riis left certain things out of his photographs. He did not choose, for example, to 
heighten the sense of injustice by juxtaposing images of the poor with images of the wealthy. Rather than 
documenting social reality. Riis s (Hines as well) photographs accurately documented a political 
movement (or movements) that was associated with liberal reform. 

Riis helped establish two of the documentary traditions: the focus of attention remains solidly 
fixed on the victims, and the victims are shown to the other half to see. FSA photographs in the 1930s 
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